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Dear Mr. Jordan:

Americans for Prosperity, a 501(c)(4) social welfare organization organized as a
non-profit corpcnation under the laws of Washington, D.C., (“AFP”) received the

complaint designated as MUR 6311 on June 22, 2010. It requested and was granted a 30
day extension, and hereby provides this response on behelf of AFP.

As an initial matter, the complaint claims that AFP violates the Federal Election
Campaign Act by running advertissments the complainant avers are indeperdemt
expendfures rather than issae advecacy. Bvery ether allegation in the complaint begins
by taking as an assumption that the advertisement in question is express advocacy and
therefore it nmmt hane u disclaisaer, must be supurted, its folafing sowms mud: tic
dischmed, and Shut as a reamit AFP is a puiitine secimitten. Bomnse the adunrtiemenis
complaincd of here ans not axpesss adwceacy, the camplsint an Hiat ozt mewnt ba

dismissed, and the other allegntions shanld be milarly dismissad bacanse of the “house
of eards” nature of their relisnce on a false premise.

In light of the First Amendment right to engage in grassmoots issue advocacy

firmly established in @i wake of Federal Election Commission v. Wisconsin Right to

Life, 127 B. Ct. 2652 (2087) (“WRTL "), R becomes clear fimt the allogstions conmined
in this consplairk are totally Basclwss, This satire vazeplaint stands upon a faulty premise
which cannot survive the guidance of the United States Supreme Court. This complaint
should be speaiily dispatchad [t it iwvite o avaianshe of similés complsists suah tine
an orgenizantion axescisne senstitutionally gusranteed sights to petition the government.
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This complaint amounts to nothing more than an attempt by incumbent politicians
to intimidate, stlence or diminish the voioes of thelr policy wppument= as &ire
cosapuonces of tite 2810 heithons bill secm mese sppent snd a eize af ypoaming
vooms miated to healthesere and Medicase proosed ity the legisimive smuah aver the
next fiow nemetie. This is a hlatast sitempt &G use the Fimt Amondmmnt’s prohibition ths
“Congress shall make no law. . .abridging the freedam of gpeech...or the right of the
people peaceably to assemble, and to petition the Government for a redress of
grievances” and twist it to have a regulatory agency function as censor of speech directly
related to important public policy issues.

AFY is pleased to provide #ie Commission with the analysis below demonstrating
why this advertisement is a genuine issue advertisement. As a result, the FEC has no

constitutional, stetutory ¢r reguistory lmsis to sxaeni smy jorisdistion awr tits
advenismnant or AFP.

Americans for Prosperity’s Advertising Is Not an Independent Expenditure.

Under the FECA and its implementing regulations, an ad must contain express
adveeacy to be considered un imdepmdent expenditee. Bee, 2 U.B.C. §431(17); 11
C.F.R §100.16. The AFP ads at issue here contain no express advocacy, either under
the standard imist owt by WRTL II (dincoseed fgiu) er under the dafiniiion of “ogmes
advaceny™ contained in Commissien regulssionn i 11 CFR. § 100.22() or 11 CFR §
100.22(b).

Express advocacy is defined by Commissiox regulations at 11 C.F.R. §100.22(a)
as follows:

Expressly advocating means any communication that—(a)
Ubses phreses such a8 " vote for the Presidint,” **1o-elect
yomCongreunan."“mppomheDemouuﬁcmminee."
cutymwballotforthekewbhmclmllmgciorus
Sengte in Geergin,” *"Sanith for Qemgzess,” **Rill Mokny in
'94," **vote Pao-Life" ea *“wote Pm-Choize” assesypanicd
by a listing of clearly identified candidaics desczibed as
Pro-Life ar Pro-Choice, “*vote against Qld Hickory,"
**defeat" accompanied by a picture of one or more
candidate(s), “*reject the incumbent,” or communications of
campaign slogan(s) or individual word(s), which in conmext
can have no otiser reesenable meaniny thant to vege the
clectisn or defbat of one or smare ciéarly idmttified
candisiate(), soain as pasiees, bonanes stinitess,
advartissammis, etc. whish say ““Nixar's the One," **Carter
*76," *'Rengan/Buch” or **Mogdaie!", ..
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The advertisements at hand do not satisfy the standard for “express advocacy” set
out by the Counmission i 11 C.F.R. §190.2%(£). As an initili sawiter, the audio psstion of
the axript dons nut me thig gianiard. There in 8o r=forence to an elmiion, it coxfwins s
elxsoond porition and enennrage: me dibotoral acticn. Famn in the vidos portism of the
script, them is only a refiwenan to a website sidaess wiav.aavembsrisenining. giin that
appears for sppraximstely 3 seconds, and calls fior no action on the pert of the viawer
with respect to any election. It is a factual statemeni, and not a reference to electing,

defeating, or supporting or opposing any candidate.

in fact, the ad references Isvalth cere mistters repeatedly and provides legislative
office phone numbers. During the month of June, when this advertisement was airing,
there were a nmnber of significess heunlfhexe micters peefing tsoos in the Hoose and
Semate. Fus commgeie, an Sune 14, 2011, the Waxkingtes Pest mpoxind, “Diynmet foms 21
pesesnt cut in Medizere paynunts.” QGu Jjuna 24, 2010, tie New ¥York Timas repatad,
“House Passes Plan to Stop Madicare Cuts th Dattors.” This followed — as epaerted in
these articles - mﬁnmlmsmemmwminmeﬂounﬁdsw Also in June
of 2010, significant regulations implementing the health care bifl wese released by the
Executive Branch, which were the subject of significant public debate.

The adwertisenrents that are e subject of tiras complaint falf far short of the
standard that the Commission hes previsusly applied to detes=tiamions of wimt
constitutes express advocacy. In MUR 5024, a complaint about a brochure that contained
numerous refeaens (n 1 nanditiste’s exnerimum, chazmter, md udiGmtions for efiice,
includifg tha plreze “Naw Jesaey Meods New Londom,” fhme Comncissionms isok the
position that “the slogan dnae nat constitute a campaign slogan such os ‘Dean fix
America,” bacanas there is no infoematinn thet the slogan appearing in these brochures
wemployedoudopﬁedbymyofxmwpponmaspmofﬂaumpmgm There
is simply no basis to conclude that this slogan is identified with any campaign or that
readers can perform this identification.® These three Commissioners concluded that the
brochuzt at issue in MUR 5024 did ot comsiitute express advocucy, mnd the Commission
unmdmously dismissed the complaint.

In MUR 5842, the Cumenishion deisiined te fiml “cxyress thihmsany”™ undns 11
CFR § 100.23(a> mtih nespect to advestisezanata that sid “Jin hisrcmill does not
reproasut Gnesgia valuss™ anil “ohn Rareow not Representing Georgia Values.” Ina
Statement of Reasons, two commissioners laid out three ways that a communications can
be an “express advocacy” cammunication under 11 CFR 100.22(a):

e Enumerated “magic word phrases”
o [Exyress advocacy under FEC v. Massachusems Citizens for Life, 479 U.S.
238 (19%6) (vore pro-life sseompanied by candidates identified as pro-life)
e Campuigx slogar= or siiniler indivifaal works that can enly be reasonably
understood as admonitions to vote for or against a particular federal
fidies

See Statement of Reasoms, Petorson sad Hanter, MUR §842, p. 11.
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Just last year, the Commission and the Office of General Counsel declined to find
express adveoncy undey 11 CFR § 100.22(a) i thib sdvertivsmsant:

[Narrator:] What will it take to get North Carolina moving?
Experience. Leadersbip. Rinhasd Buer. In Congrass, Busr
fought to keep jobs here, while attractipg new businesees,
He blocked unfair trade practices seven times, voting
against giving China special trade status. A small
businessman for 17 years, Burr has the leadership required
to protsct fotls of ozr werking familics. Cell Richard Burr.
Tell him thanks for being s somcrvuiive, ennmaon samse
voice fier Mmith Casolihn,

See Statement of Reatons of Comsnissionera Walther, Bauerly, and Weintraub, MURs
5910 & 5694, at 8-9 (reproducing the OGC recommendation). In its analysis of this
advertisement, the Office of Genaral Counsel stated, “...the ad does not contain wesds ar
‘in effect’ explicit directives that urge the viewer to vote for Burr, see 11 C.FR. §
100.22(a)...” With respect to the analysis in this same MUR, Commissianers Peterson,
Hunter and McGshn said, widh respect to 100.22(a}"s discussion of slogans, *To be clear,
the mere ust of ssme sort of slegan or otlier similar larguage is =ot enoagh t vome
witinn its sugulatory somdh. Imoteat, ttis sugulssian sonterspistes that the iHogmm Ur et
similas langusge be tinat saame as (or at least rememinie) a slogan that ia being used by the
campaign of tha anfenencad fadersl candidate.”

Applying the text of 11 CFR § 100.22(a) and the Commiesion’s traatment of
“exgress advocacy” under 11 CFR § 100.22(a), if is olear that the advertisements that are
the subject of this complaint are not express advocacy as defined in that section. There is
no dispute that the advertisements at issue here do not contain “magic word phrases.”
Comphmmlmkummhoftthhrm“NwmberisCommg" which is simply a

factual statement — or a mere slogan - that does not urge the viewer to take airy action
withi reupedt to any clestion. Thwere is wo refemmoe to clonhsg, defiRting or supporting os
opmmting sty cnbhlidete. Tirses is no “INCFL" siyle advovany weing:vot:vs ta vote a
certain way and thex ideniifidmg those camdidstes wha vote that way. As a result, it is
clear ibat this complaint is baseless and is simply & palitical manewver to silance
impertant voices that oppnae the positions of incumbent office holders — pamaly thase of
Americans for Progperity and other organizations that oppose she federa] government’s
increasing involvement in health care insurance coverage and medical treatment.

The comgpilaint in iy sy only alleg= a violsfom of 11 CER §100.22(a), not
100.20¢b). Howsswx, even an amiysis wader 11 CFR § 160.22(b) weuld wit¢ dind the
advertisements the subject of this complaint to be express advocacy.
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Express advocacy is defined by Commission regulations at 11 C.F.R. §100.22(b)
as follows:

(b) When taken as a whole and with limited reference to
external cvemis, sish as the pmwsisaity o the eloekins, could
only be interpreted by a raasonakble person so containing
advocacy of the election or defeat of one or more clearly
identified candidate(s) because—

(1) The electoral portion of the communication is
unmistikable, unambiguous, and suggestive of only one
ing; and
(2) Reasvuable minds vould net diflor s to whetler it
encourrgds a:tionm to elect or defeat one or more clearly
identified candidate(s) or enuntisqpes sasxe other hind of
actioz.

In many of the MURs referenced above, various Commissioners have taken
differing positions about the meaning of 11 CRF 100.22(b). In MUR 5842,
Commissioners Hunter and Peterson noted that a communication must contain an
“electoral potion” with a “reference[] to a cudidiicy, em election oppersemt, or ety other
language negaxding the Xedewil clection proxess.” Furthermore, the Commissioners nated
that w “butk of any call te acticn. .. furiter wnddrmines the notion thiat she mailor colrtained
an eleatmns paition.” The enderlying asis in this AfUR we desmibed sopun.

In MUR 569 and 5910, Camamissicusss Patesnas, MeCein and Hemter mid, “as
long as ‘reasomable minds® cm plamibiy faterpeet sn 2d in some way othor thun as
encouraging actions to elect or defeat a clearly identified candidate, the ad does not
contain ‘express advocacy’ as defined by section 100.22(b).” Again, the underlying ads
at issue here are described supra.

With respest te cowt review of 11 CI'R § 180.22(b), the regulittion: has net fared
wdl. As noied iu June of 3019, 100.22(b) “has bens woled umronstitutions? by esrry
fedarai court that has coasideswd it om its merits.” See. e.g., Virginia Society for Human
Life v. Federal Election Commission, 263 F.3d 379 (4™ Cir. 2001); Me. Right to Life
Comm., Inc. v. Fedaral Elsctian Cemnuinsion, 914 F. Supp. 8, 11 (I Maine), affd par
curinm, 98 F.2d 1 (1st Cr. 1996), east, dmied, 522 U.S. 810 (1997) (“MRLE") ("It is
obviavs that subpast (b) of the FEC regulation comsn disectly from" Furgatch.); Right ro
Life of Dutchass Co., Inc. v. Federal Election Commission, 6 F. Supp. 24 248 (S.D.N.Y.
1998) (finding that 11 CFR § 100.22(b)'s definition of 'express advocacy’ is not
authorized by FECA).

Bacane anoicans fo Presperity is a corpnmiim lecgeed in the Fourth Cirgeit,
100.22(b) cannéx. he constitutionally emfiorced against it in light of Virginia Society for
Human Life v. FEC, 263 F.3d 379 (4® Gi. 2001). The mast necent Foath Circuit
litigation to consider 11 CFR 100.22(b) is currently pending. It is our understanding that
Real Truth About Obama v. Federal Election Commission is pending before the Fourth
Circuit with an application for en banc hearing whkich raises constitutionality of 11 CFR §

5




11044292083

100.22(b). In the district court, the Commission initially prevailed on the preliminary

injuactiun and was atfirraed tey tho Eourth Girsoit, but She Supruma Court veouked that

desdsici ansl resnanded for fumitsar consiticesiion in light of Citizsms Undted v. Feasicral

Elastian Commiszion. Plaatifis in St cesc kews asked for en hasc comsidaation of the
I. o w Il .

Because the advertisement itself at issue here does not meet the 100.22(b)
standard and because of the questionable constitutional status of 11 CFR 100.22(b),
futtieer steps with respect to this matter under a 100.22(b) theory of enforcement. Should
the Conmmission decide to move ¥orwird with aury further actien on this complaint under
an 11 CFR 100.22(b) tirecuty, Amastivans for Progperity will stke all mnemary stps ts
defomd its acnsiihttinea] 1igiih atel frether raine thli consiitutinnal cerestians sExuimiid by
thiz regulatiosn.

Under the standard laid out by the Supreme Court in WRTL 17, and the definitions
of independent expenditure and express advocacy contained in Commission regulations,
in particular at 11 C.F.R. § 100.22(a), this ad is clearly a genuine issue ad, and therefore
not an independent expenflitare. While WR7L X did not spec¥ically address whotlier an
adwertisemerft is an " indbpendént expenditure,” it fogivally telfows that an advertisement
that resels WRTL iI's standsed for “true geassoess ssse ativoansy™ is chesrly noi oa
indeoendian expanaitnse.

This advertisement is a gennine issue ad subject to 2 number of reasenable
interpretations other than to vote for or against a clearly identified candidate. The
Suprenre Court stated that a genuine issue ad is one that (1) focuses on a legislative issue;
(2) takes a position on the issue and exhorts the public to adopt that position; (3) urges
the public to contact their public officials with respoct to the matter; axt (4) facks indicia
of exprass sdvooscs. Ste, RTL X at 2667.

F legisintivn |

Tha sibjecs aducrtisaments are legislative advocacy on health care. They focus
on the spring 2010 health care legislation, the members’ votes on that issue, and the
continuing impact of the law. Finally, the ads provide the legislative phone number,
encourage the viewer to contact the member and remind them of the consequences of the
legislation.

As mtsd above, tite “Dog¢ Fix” legisiation that wes before tite Houne antl Senne
in Jwe of 2010 adcresses sume of the Midicars cuts in the Arsil legisistion, sul 1ti June
of 2816 the Ensentine Basinsh hegan feening sagulationa that ispleosent thih seaseiwe
pisge nf legislation.
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Nearly everyone expects that health care and health care related legislation will
continue to be & mavtir of pubiic cewsem threugh 2610 amd beyond. Ik fact, the “Dee
Fix” adogisd in Juxe of 2010 is only & six neeath Sumpomry chamgs in the isw. Medivare
payments fe danteis vl nesd to He aderexsed again i Decamnsioer of 2010 by e carment
inmanbent members of the Houne sl Semsis.

This ad explicitly takes a position on the issues involved. It asks the viewer to
call his or her member of Congress to remind them about the consequences of the spring
2010 healthcare wotes right during a tinge whe= a rumber of heaNware legisiniive and
exvagtive bransi diuisions ore pewdims, It i clewr tist this srivestivemont is an SWrempt to
get theme jmritouitr morstem of Congmmes te csmsidua their fintare vates (m himithcame-
relatad mattars by expisinheg s eonscqiumces of paxt vates an the ismns.

LEgea ke public to sontact their public officials with mepast to the megisr

This ad enceurages the public to centact his or her member of Congress, and
provides a Congressional district office phone number, not a campaign office phone
number. The text of the script says “[Representative] cast his vote....tell him [state]

won't forget.” This call to action is clearly an exhortation to call the congressional office
nusnber thet acoomspneie tiis amdio sintement swd is vlemly misitie on the scovem. In
WRTL II, the Sugmms Couat simply seid that a shessotaristia of a troe grearoots issoe
advertissment was ons that “take[s] 2 possition an a legislotive issue snd exbost{s] tha
public to adapt that paositiaz and te conteat prhlic officiale with respect to the mafits=.”
WRTL II at 2667.

Lacks iadiciant express advogacy

The advertisement does not contain the indicia of express advocacy. It does not
contain the words “vote for”, “support”, “elect”, or any similar words. Nor does the ad
comment on mny cundidate’s Btewes for ofiss. WRTL II requires that the ad be subject to
no other reasonable interpretation other than to vote for or against the candidate in the
context of detarmtining wéctine 20 osl i & HEeeIch isme ad, and the name guidame
logiezlly aphiics to determine if mn ad “expressly advoeates™ a candidate's slection ar
defeat. The web address www.novemberiscoming.com is a factual statemest and not a
direct reference to taking any particular pozition with respect to the election ar defeat cf a

As we have already noted NovembeiIsComing.cum is displayel! in graphics only
for less tham 3 seoends. This phrese — and 1o phrese or weed oven referencing an diestion
at all and vertaindy no wends of axprens advouncey ~ see presunt in the audio porhon of ties
adveitismment.

For ail of the ahove ressoss, dn advestising zubject to this inguiry is wet an
indepaadent expendite.
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Americans for Prosperity is not required to file with the Commission as a
poliding ieomittee.

Complainant alleges that Americans for Prosperity is required to file with the
Federal Election Commission by virtue of baing a politieal committee. A group is only
required to register with the Coramission if it makes expenditures in excess of $1,000 or
receives cantributions in excess of $1,000 for the purpose of influencing a federal
election and whose major purpose is the influencing of elections. See Buckley v. Valeo,
424 U S. 1 (1976). Americans for Prosperity weas not formed and is not operated for the
purpuse of inflaencing federal elections arxd any contributicas received by the group have
not been for that purpose.

Im fiact, tise Amsoricans for Prosperity is a 501(c)(4) social welfare organization:

...cemmitted to educniing citivans ehout ecopamic policy and axobilizing those
citizens as advocates in the public policy process. AFP is an organization of
grassroots lcaders who engage citizens in the name of limited government and
free markets on the local, state and federal l¢vels. The grassroots activists of AFP
advocate for public pelicies that champioa the principles of entrepreneurship and
fiscel and rogulme:y rustraint.

Qax (vizited Juiy 1, 2010).

Americans for Prosperity was founded in 2004, and since that time has spent
millicns &f dallars oz legislative and gmszrents advocacy in mescly overy state im the
country arguing for lower taxes and free market principles.

Americans for Prosperity — over six years — has spent millions of dollars on its
efforts and this is the fisst time in the arganization’s history that anyone has even alleged
thit it spent money for the purpose of influencing elesians. In fast, Americans for
Prosperity maintains an internal Board of Directors-approved policy that the organization
does not talé positicay with mspeat to the elostion or defeat of cendidites fiw puidic
ofiiee — gumn in the walee of the: Supreme Court’s ruling ia Cixizens Un'ted m Federal
Elestion Commiasias, 551 1J.S. 50 (2010).

For these reaseng, Amexicans for Prosperity is nat a federal political cammittee.

ummrmmhmmwummmmwm
Reports

As dimnsswd dbowe, Americuns for Prospuitty 8id not air en independent
expenditure. As a result, no independent expenditure report was required.

Television Advertisement was not Required to have a Disclaimer
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Certain political advertising is required to contain specific disclaimers. However,

disclaimer reguirmnents culy apply ® pablic cemmunicaticam mode Uy politicst
commsitinat, public cmmnuzications by any pesson thnt coninia expanes odvonsy, pmbléo
commumniexions that soliait a centribution, and sl elsctionevring somaumicetions. Srx,
11 CFR. 110.11 (a). As disenmed above, Aznrricans for Prosparity is not a palitical
comemittee, and therafoze is nat requived to pravide a disolaimer on all of their materials.
Nor does this advertisement contain express advocacy (ree supra). Further, these
advertisements neitker solicit contributions nor were they aired within any electioneering

The advertisesnent subject to this complaint does not fall into any of the
categories of communications requiring an FECA required disclaimer; therefore, it is not
tred to contain ieus Giniek

Camcluslon

For the foregoing reasons, Americans for Prosperity respectfully requests that the
Commission expeditiously dismiss the complaint, take no further action in this matter,
and use this complaint as a vehicle to demonstrate that the Federal Election Commission
will not violate the First Amendment and act as censor silenciirg the policy views of those
who cppose the views of incumbent office kolders.

Plaase da not hesitwim to paatect me at 549-341-8068 (wlepbenai or 540-341-88(0
(finx) with queations os concarms.

Sincerely,

Counsel for Americans for Prosperity




